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The Court of Appeasrecently decided the case of Motor VehicleAdmin. v. Jones, 2004 WL
432481 (2004) and hdd that unde rules of statutory condruction, only the issues enumerated in
Transp. Art., § 16-205.1(f)(7) can beraised at an implied consent or adminidrative per se license
suspens on hearing before the Office of Administrative Hearings. For the reasons set forth below,
Jones should be strictly limited to its facts and holding.

Jones was a refusal case. He daimed he had not been offered a test within two hours of
apprehension as required by Cts. & Jud. Proc. Art., 8 10-303. Since the two hour time limit is not
anissue listed under § 16.205.1(f)(7), Jonesargued he was ertitled to relief under § 16-205.1(a)(2).
Section 16-205.1(f)(7) provides:

(7) (i) At ahearing under this section, the person hastherights described in
88 12-206 of this article, but at the hearing the only issues shell be:
1. Whether the police officer who stops or detains a per son had r easonable grounds
to believe the person was driving or attempting to drive while under the influence of
acohol, while impared by alcohol, while so far impaired by any drug, any
comhnation of drugs or a comhination of one or more drugs and alcohd that the
person could not drive a vehicle safely, while impaired by a controlled dangerous
substance, in violation of an dcohol resriction, or in violation of 88 16-813 of this
title;
2. Whether there was evidence of the use by the person of acohol, any drug, any
combination of drugs a combingion of one or more drugs and aloohol, or a
controlled danger ous substance;
3. Whether the police officer requested atest after the personwas fully advised of the
administrative sanctions that shall be imposed, including the fact that a person who
refusesto take the test isindigible for modification of a suspension or issuance of a
restrictive license under subsection (n) (1) and (2) of this section;
4. Whether the person refused to take thetest;
5. Whether the person drove or attenpted to drive a motor vehide while having an
alcohol concentration of 0.08 or more at the time of testing; or
6. If the hearing invol ves disqualification of acommercial driver'slicense, whether the
person was operating a commercial motor vehicle.
(if) Thesworn statement of the police officer and of thetest technicianor anadys shall
be prima facie evidence of atest refusal or ated resulting in anal cohol concentration
of 0.08 or more at the time of testing.



Section 16-205.1(a)(2) provides:

(2) Any person who drives or attemptsto drive amotor vehicle on a highway or on
any private propetty that is used by the public in general inthis Stae is deemed to
have consented, subject to the provisions of 8§ 10-302 through 10-309, inclusive, of
the Courts and Judicial Proceedings Article, to take atest if the person should be
deta ned on suspicion of driving or attempting to drive while under the influence of
adcohol, while impaired by alocohol, while so far impaired by any drug, any
comhination of drugs, or a combination of one or more drugs and alcohol that the
person could not drive a vehicle safely, while impaired by a controlled dangerous
substance, inviol ation of an dcohol restriction, or inviolationof 8§ 16-813 of thistitle

The Court of Appeals hdd that snce the issue of whether Jones had refused the test within
the two hour apprehension requirement of Cts. & Jud. Proc. Art., 8 10-303 fell under subsection
(8)(2) and not under subsection (f)(7), that the issue could not be raised at the implied consent
hearing. It resolved thisunder the rules of statutory construction. Asthisarticle demonstrates, the
decision in Jones raises many more questions than it answers.

Section 16-205.1 is an implied consent datute. Persons subject to it are allowed to refuse
testing and, with few exceptions, must give express consent before submitting to a chemical test of
breath or blood to determine alcohol content. By itslanguage 8 16-205.1(a)(2) defines the class of
persons subject to theinplied consent law. Not once in the Jones opinion did the Court mentionthe
word "jurigdiction.” Under the clear language of subsection (a)(2) mary drivers are simply not
subjectto M aryland'simplied consent lawss. Isit possiblethat somebody not subject tothelaw could
have his or her license suspended and be precluded from arguing that the law did not apply to him
or her? The Court'sopinion, if takentoitslogicd conclusion, would preclude alitigant from claiming
that the MV A lacked jurisdiction over himor her. Isthat what the Court of Appealsreally intended?
Some of theissuesthat must survive Jones appear to be too obvious to require muchdiscussion, but
now asa result of Jones, they do requirediscussion, and att orneys must be prepared to articulate why
these issues survive Jones. What followsisalist of issuesthat are arguably imperiled by Jones, and
brief argumentsin support of raising these issues dter Jones. For each issueit will be necessary to
generdly arguefirst, that the argument survivesJones pursuant to 8 16-205.1(a)(2), and second, that
the argument canbemadeunder § 16-205.1(f)(7) anyway. This article will demonstrate an approach
that can be taken on the first issue discussed here, territorial jurisdiction. The other issueswill Smply
be liged along with some relevant citations and parenthetical comments,

After Jones, may a person argue the offense did not occur in Maryland? Section 16-
205.1(a)(2) subjects only persons driving a motor vehicle "in this State,” to Maryland's implied
consent law. The "in this State' language does not appear in 8 16-205.1(f)(7). A litera reading of
JonesalowsaMaryland State Trooper to arrest aperson in Virginiaor on afederal endave sulject
to exdusive federal jurigdiction and the location of the offense would not be a defense. Since
"jurisdiction” apparently was not raised in Jones, arguably Jones does not preclude jurisdictionally
based arguments, even if they aremadeunder 8§ 16-205.1(a)(2) . Many Maryland casesrecognize that



jurididioncan beraised at any time, including on appeal. E.g., Sewart v. Sate, 287 Md. 524, 527-
28, 413 A.2d 1337 (1980). If § 16-205.1 establishes the jurisdiction from which the power to
suspend flows, then the Court's statutory construction has extremely limited applicability, because
every conceivable isue suggested by § 16-205.1(8)(2) isajurisdictional issue.

The second argument to support a defense to suspension of territorial jurisdiction isthat the
Jones holding is necessarily limited to its own facts. The Court's opinion failed to address Jones
argument that 8 16-205.1(f)(7) should not be held to preclude dl other issues because if that wasthe
case, then aperson could not argue he or she changed hisor her mindunder § 16-205.1(g), and after
an initial refusal elected to take atest. That section provides in pertinent parts.

(9) (1) Aninitial refusal to take atest that iswithdrawn as provided in this subsection
isnot a refusal to take atest for the purposes of this section.

* * *

(3) Indetermining whether aperson has withdrawnan initial refusal for the purposes
of paragraph (1) of this subsection, among the factorstha the Adminisration shal

Sincethe same staute expressly provided for away to litigate anissue not included inthelist of six
issues set forth in 8 16-205.1(f)(7), one would think the Court of Appeals would have wanted to
addressthisisaue to explain a possibleinconsistency between the two provisions.

While the Court coud have held that the question of whether aperson refused the test was
one of the issuesliged in § 16-205.1(f)(7) and that subsection (g) related back to that section, the
Court instead defl ected that argument saying it did not apply to Jones because Jones did not attempt
to change his mind. By avoiding theissue, the Court could be read to imply that the subsection (g)
issueisan issue separat e from subsection (f)(7), and that in an appr opriat e case, subsection (g) could
beraised asa defense, notwithstanding Jones holding. By distinguishing the subsection (g) issuethe
Court in effect arguably said, "Jones only applies to Jones."

Fall back argumentsinclude that the officer did not have the "reasonable grounds’ required
under 8§ 16-205.1(f)(7)(i)(1) and that outside of his jurisdictionheis not a"police officer” asis also
required unde that section.

Here, inno particular order, isa list of other defenses arguably imperiled by Jones. Thislist
isnot to be congtrued asincluding all issuesthat probably survive Jones, or the arguments that may

A similar limitation was announced by the Supreme Court with respect to the equal
protection argument in Bush v. Gore, 121 S.Ct. 525, 532 (2000)(" Qur corsideraionislimited to
the presant circumstarces....").



bemadein support of alicensee’s cortinued ability to litigate theseissues. The arlgument s, whichwill
not be repeated infull for each issue bel ow arespecifically: (1) Jonesdoesnot address"jurisdictiona”
issues, which may till be raised under 8 16-205.1(8)(2); (2) Jonesis necessarily limited to its own
factsand non-jurisdictional issues under 8 16-205.1(a)(2) may still beraised; (3) the defensemay il
fit under a broad reading of the issues listed under 16-205.1(f)(7); (4) the defense may be allowed by
due process; and (5) the defense may be alowed by the relevant COMAR regulations.

Thedriver wasnot driving "on a highway or private property used by the publicin general .”
A person on alawn tractor camnot be compelled to take atest. Are these drivers now subject to
suspension without any defense? See, Walmsley v. State, 35 Md. App. 148, 370 A.2d 107 (1977);
Akinsv. State, 35 Md. App. 155, 370 A.2d 111 (1977). In Motor Vehicle Admin. v. Atterbeary, 368
Md. 480, 796 A.2d 75 (2002), the Court of Appeals recently addressed thisissue. Has Atterbeary
now been overruled without any mention of it in Jones?

The driver was denied his due process right to consult with counsel. Maryland has
distinguished itself in cases such as Stesv. Sate, 300 Md. 702, 481 A.2d 1292 (1984) and Brosan
v. Cochran, 307 Md. 662, 516 A.2d 970 (1986). The Court of Appeals impliedly recognized the
ability to litigate the right to counsel issuein anMV A implied consent hearing recently inAtter beary.
Certainly the legislature would not be able to act in derogation of the federal and state due process
protections. Areall of theseright to counsel cases, whichwere decided with § 16-205.1(f) (7) onthe
book's, now limited in application to the criminal case?

The driver was denied due process by the misleading or false advise of the police officer.
This issue was conddered valid by the Court of Appeals in many cases including, Hare v. Motor
Vehicle Admin., 326 Md. 296, 604 A.2d 914 (1992)(rgecting the defense in that case) and Forman
v. Motor Vehicle Admin., 332 Md. 201, 630 A.2d 753 (1993)(sugpension reversed). Isit possible
that Jones has reversed Forman? Jones did not mention due process.

The equipment used in the test was not approved by the toxicologist, § 16-205.1(a)(2), Cts.
& Jud. Proc. Art., § 10-304(b) and the person who submitted to a breath test was not observed for
20 minutes prior to the administration of the test by the test technician. These two issues under 8
10-304 are close to the issuein Jones, a violation of Cts. & Jud. Proc. Art., § 10-303. Does Jones
now mean tha a hospitd blood test for medical purposes or a prdiminary breath test can be used as
abasisfor a suspension? Does Jones mean that procedur es established to assure the reliability and
accuracy of tests cannot be raised? It is hard to imagine that even theseissues fall to survive Jones.
The COMAR regulations dealing with tests expressly mertion breath test equipment "deemed
reliade” and provide for arebuttable presumption of accuracy. T he licensee can obvioudy offer
evidence showing the resut is inaccurate or malfunctioning. COMAR § 11.11.03.08.

Thedriver who initially refused withdrewthe refusd under 8 16-205.1 (g). Thisisthe issue
the Court of Appeals avoided deciding. The provision, which was enacted well after § 16-
205.1(f)(7), goes so far asto provide guidance asto how theissue should be decided at the hearing.
By the Court of Appeals avoiding thisissue, it seemed to concedethat the issueliveson despite its
holding in Jones.



The driver was not issued a tenporary license as required by 8 16-205.1(b) or the MVA
failed to issue a license extension before a timely request hearing. The operative COMAR
regul ations require a dismissal of the hearing if the suspension begins before the hearing. COMAR
§ 11.11.03.08 provides:

A. Scheduling.

(1) A hearing shal be provided by the Administration within the time periodsrequired

in Transportation Article, 8816-205.1, Annotated Code of Maryland.

(2) If the Administration cannot provideahearing within the time periodsrequired by

TransportaionArticle, 8816-205.1, and the suspension period has not begun by the

time the heaing is provided, or the Administration stays the suspension under

Regu ation .04A(2), the Administration or administrative law judge may not dismiss

the case

(3) If the Administration cannot providea hearing withinthe time periods requir ed by

TransportaionArticle, 8816-205.1, and the sugpension period has begun as a result

of the Adminidration's delay or ovesight, the case shall bedismissed.

Thisisaprovigon that was put in place when the police started seizing licenses in 1990 and issuing
paper temporary licenses. The issue limitation of § 16-205.1(f)(7) had been in place for years prior
tothat. Additionaly, the Court of AppealsinMotor Vehicle Admin. v. Shrader, 324 Md. 454, 597
A.2d 939 (1991) held that the failure to provide a timely hearing did not require adismissa in the
absence of prejudice to the licensee. Administrative law judges have routinely been applying the
COMAR provision ad Shrader to grant dismissals where thelicensee is prg ud ced because he or
she could not drive, wherethe MV A has negligently failed to timelyissue alicense extension pending
atimely requested hearing. Did Jonesdo away with the COMAR requirementsand Shrader without
an acknowledgement that it wasdoing it or consideration of thisissue? It is doubtful.

The officer improperly gave Miranda warnings prior to the DR-15 Form, confusing the
driver asto hisor her rightsbeforearefusal. Although the Court of Appealsdid not decidewhether
thiswasavalid defenseto refusal in Forman, Judge Chasanow's opinion acknowledged the"Miranda
confusion” defense as an example of how other jurisdictions have recognized due processissuesin
license suspension hearings. The Court cited other opinions that recognize this defense. Arguably
this defense, as well as other due process defenses, survives anyway under § 16-205.1(f)(7) on the
theory that if the officer improperly advised the driver, what occurred was not a "refusal.”

The stop was made by the officer in "bad faith.” Thisis another issue recognized in the
COMAR regulations, COMAR § 11.11.02.10 provides:

H. Notwithstanding the fact that evidence may have been seized or obtained in

violation of a licensee's Fourth Amendment congitutiond rights, the evidence is

admissibe unless the:

(1) Police officer, in obtaning or seizing the evidence, acted in bad faith and not as

areasonable officer should act insimilar circumstances; or

(2) Evidence is otherwise inadmissible under this regul ation.
It is unlikely the MVA intended to eviscerate this issue, in light of itshistory, that it was the MVA
that put this provision in the COMAR so that cases would not be digmissed where no basis for the
stopwasindicated. Nonetheless, thisisalso part of the reasonable grounds for the detention, which



Isanisue under 8 16-205.1(f)(7).

The person who refused was not driving, although there may have been reasonable grounds
to believe the person was driving. Thereisadifferencein 8§ 16-205.1(f)(7) asto the levd of proof
required to show the person was driving in refusal cases as opposed to test cases. Refusal requires
only "reasonable grounds," where atest reading of .08 or morerequires"driving." Theargumentin
refusal cases, prior to Jones, was that more than mere "reasonable grounds’ isrequired as aresult
of the language in § 16-205.1(a)(2), providing that a person who "'drives amator vehicle. . . is
deemed to consent...." This is another issue tha the Court consdered, just two years ago, in
Atterbeary. SinceAtterbeary wasarefusal casethe Court framed theisueas: "Respondent's primary
contention inhis cross-appeal isthat he wasnot driving or attempting to drive asset forth in Section
16- 205.1(8)(2)." In Atterbeary, the Court had no difficulty deciding the issue on the merits. The
guedion again is whether the Court of Appeals intended to overrule Atterbeary without so much as
amention of it.

For each of these issues, and thisis not intended to be a complete list, there are a host of
reasons why an adminigrative law judge should consider them, notwithstanding Jones. It isworth
mentioning that the Court did no historical analysis of § 16-205.1(f)(7). The limitation of issues
contained in that section were in place before many of the provisions in the current version were
enacted. Additionally, giventhe externsive higory of Court of Appeals casesrecognizing the vdidity
of many of theissueslided above, itis unlikely they would have overruled all of those cases without
even mentioning one of them For thisreason, it appearslikely the Court did not intend, and perhaps
was not aware, that its opinion could be construed as completely shettering the exiding legal
landscape at MV A hearings. Unfortunately, some ALJs may seize on Jones as a basis to suspend
licensesthat should not be suspended. Inthe short run Joneswill probably have the exact opposite
of itsintended effect, it will increase litigation.

Hopefully, a some point in the future, the Court of Appealswill explainwhat it meart to do
in Jones, and whether it intended to alow the MVA to suspend drivers who are not subjed to a
suspenson under 8§ 16-205.1(a)(2), or even worse, to allow the MVA to suspend persons who
refused a test because they never drove at al. Unless and until the Court more explicitly says
otherwise and explains itsdf, yes, it appears there islife after Jones.



