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n states across the country, the
Supreme Court’s June decision
that the Constitution requires
laboratory analysts to be avail-
able at trial for cross examina-
tion has been hailed as a boon for
defense attorneys handling DUI
cases.

But here in Maryland, the
defense bar already has access to
the blood- and breathalyzer-test

analysts under Maryland’s notice-and-
demand statute. The law requires prose-
cutors to notify a defendant when they
intend to introduce written lab results in
court and gives defense counsel a chance
to demand that the analysts be called to
testify at trial. 

So defense attorneys and prosecutors
in Maryland are focusing on a question
left unanswered by the court in
Melendez-Diaz v. Massachusetts: Must
the prosecution also make available the
individuals who certified the accuracy of
the equipment with which the test was
conducted? 

Under state law, prosecutors can pres-
ent the inspector’s affidavit that the
machine passed inspection; they need not
have him or her testify. Melendez-Diaz
leaves open the question of whether that
law is constitutional.

“That’s what trial courts and appellate
courts will have to decide,” said defense
attorney Leonard R. Stamm, who special-
izes in impaired-driving cases. “And ulti-
mately the Supreme Court is going to
have to take another look.”

The author of  “Maryland DUI Law,”
publ i shed  las t  year  by  West
Publishing Co. ,  Stamm said the “pri -
mary witnesses” under the notice and
demand law are the phlebotomist  —
the person who takes blood — and
the chemist .

“Future cases are going to have to
determine i f  there is  a  basis  for  dis-
t ingu ish ing  these  wi tnesses  f rom
other witnesses,”  such as those who
certify the equipment,  he said.  

When, not if
Prosecutors agree the question is

when,  not  i f ,  the chal lenge is  coming.
“I  am sure that  we wil l  face that

i ssue , ”  sa id  Montgomery  County
State’s  Attorney John J.  McCarthy.  

His certainty stems from the fact
that  the Supreme Court  just ices are
already at  odds over the implications
of their  handiwork in Melendez-Diaz .

The case arose in 2001,  when Luis
Melendez -Diaz  was  charged  in
Massachuset ts  wi th  d is t r ibut ing
coca ine .  At  t r ia l ,  the  prosecut ion
placed into evidence three “cert i f i -
cates of  analysis”  attest ing that  the
material  seized during the arrest  was
cocaine.

Melendez-Diaz objected unsuccess-
ful ly  on confrontation grounds,  and
he was  convicted .  Af ter  Melendez -
Diaz  exhausted  h is  s ta te  cour t
appeals,  the Supreme Court  granted
review and reversed.

The high court  concluded that  each
certif icate constituted a test imonial
statement — a “solemn declaration or
aff irmation made for the purpose of
establishing or proving some fact”  —
and thus  was  sub ject  to  the
Confrontation Clause.

“Absent a showing that  the analysts
were unavai lable to test i fy  at  tr ial
and that  petit ioner [Melendez-Diaz]
had  a  pr ior  oppor tun i ty  to  cross -
examine them, petit ioner was entit led
to ‘be confronted with’  the analysts  at
tr ial ,”  Justice Antonin Scal ia  wrote.

That was also the view espoused in
a fr iend-of-the-court  brief  joined by
the National  Association of  Criminal
Defense  Lawyers ,  the  Nat iona l
Assoc ia t ion  o f  Federa l  Defenders ,
and  the  Nat iona l  Col lege  for  DUI
Defense .  S tamm,  o f  Goldste in  &
Stamm P.A.  in Greenbelt ,  represented
the National  College for that  brief .

But Scal ia  also addressed,  brief ly,
the  quest ion  of  whether  the  S ixth
Amendment ’s  Confronta t ion  C lause
requires more.  

He stated in a footnote that  “docu-
ments prepared in the regular course
of equipment maintenance may well
qual i fy  as  non- test imonia l  records”
which need not be accompanied by
in-person test imony from the tester.  

Justice Anthony M. Kennedy,  in his
dissent,  seized on Scal ia ’s  comment
as evidence that  the majority opinion
sweeps  too  broadly  and  “has  vas t
potential  to disrupt criminal  proce-
dures that  already give ample protec-
t ions against  the misuse of  scientif ic
evidence.”

Not only wil l  defense counsel  be
al lowed to question the individuals
who take and analyze blood tests  but
a lso  those  who cer t i fy  the  equ ip -
ment ’s  accuracy,  the dissent said.

“Consider the independent contrac-
tor  who has  cal ibrated the test ing
machine,”  Kennedy wrote.  

“At least in a routine case, where the
machine’s result appears unmistakable,
that result’s accuracy depends entirely on
the machine’s calibration,” he added.
“That calibration, in turn, can be proved
only by the contractor’s certification that

he or she did the job properly… . It is not
clear, under the court’s ruling, why the
independent contractor is not also an
analyst.”

Balt imore County State’s  Attorney
Scot t  D .  She l lenberger  ca l led  the
issue of  whether an equipment tester
must test i fy  “a matter  of  interpreta-
t ion” for the high court .  “I  think we’re
going to f ind out how much [ in-per-
son test imony] is  required to get  the
test  in.”

Drawing a distinction
Melendez-Diaz represents the lat -

est  in a l ine of  Confrontation Clause
cases in which the just ices have dis-
t inguished between “test imonial”  and
“non-test imonial”  evidence.  

The high court  has said test imonial
evidence is  evidence that ,  i f  found
credible ,  points  to  the  defendant ’s
guil t .  Because such evidence is  essen-
t ial ly  accusatory,  the Confrontation
Clause applies and test imony must be
offered in person,  subject  to cross-
examination,  the court  has added.

By contrast ,  non- test imonia l  ev i -
dence does not point  to the defen-
dant ’s  gui l t  and thus does not impli -
cate the accused’s  r ight  “to be con-
fronted with  the  witnesses  against
him.”  Thus,  non-test imonial  evidence
need not be subject  to cross-examina-
t ion,  the court  has said.

McCarthy,  the Montgomery County
prosecutor,  cited the court ’s  eviden-
t iary dist inction in predicting the jus-
t ices  wi l l  eventual ly  conclude that
those who cert i fy  forensic equipment
is  in  work ing  order  need  not  be
required to test i fy  in person.  

A written document attest ing to the
equipment ’s  accuracy,  as  Mary land
law a l lows,  does  not  point  to  the
defendant ’s  gui l t  and thus test imony
from the person who signed the docu-
ment  i s  not  requ i red  under  the
Confrontation Clause,  McCarthy said.

Defense attorney David Martel la ,  of
The  Law Off i ces  o f  Barry  H .
Helfand in Rockvil le ,  agreed that  the
Supreme Court  is  unl ikely to extend
Melendez-Diaz to equipment-testers.  

The person who cert i f ies that  the
equipment works is  not  pointing to
the defendant ’s  gui l t  and therefore is
not a witness whom the defendant has
a r ight  to confront in court ,  he said.  

“I ’ l l  be wait ing for that  chal lenge,”
Marte l la  sa id .  “But  I ’m not  opt i -
mist ic .”
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